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DIGEST OF OTHER RECENT VIRGINIA DECISIONS. 

Supreme Court of Appeals. 

Note. — In this department we give the syllabus of every case de- 
cided by the Virginia Supreme Court of Appeals, except of such cases 
as are reported in full. 



SOUTHERN RY. CO. v. HANSBROUGH'S ADM'X. 
Jan. 16,1908. 
[60 S. E. 58.] 

1. Costs — Stay of Subsequent Action until Payment Under Code, 

1904, § 3542, providing that the party to whom a new trial is granted 
shall, previous to new trial, pay the costs of a former trial, unless 
the court enter that the new trial is granted for misconduct of the 
opposite party, who in such case may be ordered to pay any costs, 
etc., a plaintiff, before proceeding to a second trial after reversal of 
judgment in his favor, and remanding a cause for a new trial with 
direction that defendant, plaintiff in error, recover of plaintiff, defend- 
ant in error, its costs, etc., need not pay the costs of the former trial, 
as well as the costs in the Supreme Court of Appeals on the writ of 
error. 

8. Trial — Evidence — Objections — Waiver. — A party who, after the 
admission of evidence over his objections, introduces evidence on the 
same point, waives his objections. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, 
§ 974.] 

3. Railroads — Crossing Accident — Contributory Negligence — In- 
structions. — Where in an action for the death of a traveler struck by 
an engine at a highway crossing, contributory negligence of decedent 
was relied on, a charge authorizing a recovery unless the injury to 
decedent was caused by his own fault was erroneous, because it 
omitted the fact that, if decedent was only partially in fault and that 
fault contributed to his injury, there could be no recovery. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 41, Railroads, 
§§ 1204, 1205.] 

4. Same — Negligence. — A railroad company and a traveler on a 
highway crossing are charged with a mutual duty of keeping a careful 
lookout for danger, and the decree of vigilance is in proportion to 
the known danger; the greater the danger, the greater the care re- 
quired of both. 

[Ed. Nc.te. — For cases in point, see Cent. Dig., vol. 41, Railroads, 
§ 956.] 

5. Same — Care Required of Traveler. — A traveler on a highway 
crossing a railroad track must, before crossing, use his sense of sight 
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and hearing, and the looking and listening must be effective; and, 
when the exercise of his faculties would -warn him of an approaching 
train, it is negligence for him to enter on the track, though he may 
be oblivious of the train. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 41, Railroads, 
§§ 1043-1056.] 

6. Same — Contributory Negligence — Effect. — The negligence of a 
railroad company in approaching a highway crossing with an engine 
does not authorize a recovery for the death of a traveler at the cross- 
ing, unless the negligence of the company is the sole proximate cause 
of the accident, or unless the traveler is lulled into security. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 41, Railroads, 
§§ 1084-1089.] 

7. Same — Contributory Negligence — Burden of Proof. — The fact 
that a railroad company was negligent in running its engine, which 
collided with a traveler at a crossing, did not impose on it the burden 
of proving that the traveler failed to do what he should have done, or 
did that which would not have been done by a reasonably prudent 
person, and the question whether or not he exercised care was for 
the jury, without any intimation from the court as 1 to what weight 
was to be given to the evidence. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 41, Railroads, 
§§ 1117-1123.] 

8. Same — Misleading Instructions. — Where, in an action for the 
death of a traveler struck by an engine at a crossing, the evidence 
showed that decedent could by rising in his seat and looking to one 
side, have viewed the track for a considerable distance, and observed 
the approaching engine, etc., an instruction that, if the jury believed 
that the company was guilty of violating a municipal ordinance fixing 
the maximum speed of engines, the presumption was that decedent 
did what the law required of him, in approaching the crossing, was 
misleading, because calculated to create in the minds of the jury the 
belief that there was no evidence of decedent's negligence, and au- 
thorized a verdict on presumption in favor of plaintiff, instead of on 
the facts proven. 

9. Same. — In an action for the death of a traveler in a collision 
with an engine at a crossing, an instruction assuming that the only 
duty imposed on decedent was that of looking, leaving out of view 
the further duty of listening for the approach of the engine, was mis- 
leading, since all that the company was required to do was to show 
circumstances from which reasonable men might draw the inference 
that, had decedent looked or listened, he would have seen or heard 
the engine approaching in time to have avoided the injury, notwith- 
standing its own negligence in running the engine at an excessive 
speed. 

10. Trial — Instructions — Applicability to Evidence. — Where, in an 
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action for the death of a traveler in a collision with an engine at a 
crossing, the uncontradicted evidence showed that, when decedent 
was discovered on the track, everything possible was done by the 
engineer to avoid a collision, an instruction that, though decedent 
was negligent, yet if the company could, by the exercise of ordinary 
care, have avoided the accident, decedent's negligence did hot excuse 
the company, and plaintiff was entitled to recover, was erroneous 
because of the absence of evidence on which to base it. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, 
§§ 596-602.] 

11. Railroads — Accidents at Crossings— Negligence. — Proof that a 
railroad company ran its engine in violation of a municipal ordinance 
fixing the maximum speed does not create a cause of action for the 
death of a traveler struck by the engine at a crossing, unless it is 
shown that the unlawful rate of speed was the sole proximate cause 
of the accident. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 41, Railroads, 
§§ 1028, 1090-1095.] 

12. Appeal — Erroneous Instructions — Prejudicial Error. — Where, in 
an action for the death of a traveler struck by an engine at a crossing, 
the company mainly relied on the plaintiff's evidence to establish de- 
cedent's contributory negligence, an instruction which permitted the 
jury to look for ordinary care and negligence beyond the evidence 
and to speculate as to what the company might or ought to have 
done to have avoided the injury was prejudicial to it. 

13. Trial— Instructions— Cure by Other Instruction.— An instruc- 
tion prejudicial to a party is not rendered harmless by his asking for 
and obtaining an instruction setting forth its version of the law 
applicable to a state of facts dealt with in the prejudicial instruction. 

[Ed. Note.— For cases in point, see Cent. Dig., vol. 46 Trial 
§§ Z03-718.] 

14. Same— Inconsistent Instructions — Where contradictory instruc- 
tions on a material point in a oase have been given, the verdict should 
be set aside. 

[Ed. Note.— For cases in point, see Cent. Dig., vol. 46 Trial 
§§ 564-566.] 

15. Same— Ignoring Evidence— Where, in an action for the death 
of a traveler struck by an engine at a crossing, the evidence showed 
that the company was not responsible for sheds obstructing the view 
of a train on the track approaching the crossing, an instruction that 
the existence of the sheds did not affect plaintiff's case, and that de- 
cedent was not responsible for them, provided they had been there 
sufficiently long prior to the accident to give the company knowledge 
of their existence, was erroneous because it ignored the evidence; 
and, though the existence of the sheds imposed on the company a 
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greater degree of care, a like degree of care was also imposed on 
decedent, who had knowledge of the situation. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, 
§§ 613-623.] 

16. Same — Contradictory Instructions. — In an action for the death 
of a traveler struck by a train at a crossing, an instruction that the 
fact that, sheds obstructing the view of a train approaching the cross- 
ing, ran into a street, could not affect plaintiff's case, and that de- 
cedent was not responsible for the sheds being in the street, provided 
they had been there sufficiently long prior to the accident to give the 
company knowledge of their existence, was in conflict with an in- 
struction stating that the sheds imposed a different duty on decedent 
in approaching the crossing from that which would have been im- 
posed on him, had not the sheds obstructed the view, necessitating 
a setting aside of the verdict. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, 
§§ 564-566.] 

17. Same — Evidence — Instructions. — Where, in an action for the 
death of a traveler struck by an engine at a crossing, there was noth- 
ing in the surroundings of the accident which deoedent could con- 
strue as an invitation to him to cross the track, and thereby lull him 
into the belief that he could safely do so, an instruction on the theory 
that decedent was without fault, and was confronted with a sudden 
danger brought about by the negligence of the company, excusing 
him from the exercise of reasonable care, was not justified by the 
evidence. 

[Ed. Note. — For cases in point, see Cent. Dig., vol. 46, Trial, §§ 
596-602.] 

18. Same. — Where the facts -in a case are few, and two or three 
instructions directed to the material questions are ample to submit 
the case to the jury, the court should not multiply its instructions. 



BOER WAR SPECTACLE v. COMMONWEALTH. 
Jan. 16, 1908. 
[60 S. E. 85.] 
Theaters and Shows — Licenses. — A company giving an entertain- 
ment consisting of panoramic reproductions of battles of the Anglo- 
Boer war, with portrayal of military maneuvers, but with no circus 
rings, trapeze acting, wild beasts, or clowns, is assessable with a li- 
cense tax, under Acts 1902-03, p. 205, c. 148, § 108, providing for the 
assessment of a license tax upon theatrical performances, panoramas, 
etc., and not under section 111, providing for a license tax upon 
shows, circuses, and menageries. 

[Ed. Note.— For cases in point, see Cent. Dig., vol. 45, Theaters 
and Shows, § 3.] 



